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The PETITION « of Rebert Gre 
bury Ge £4 | 


#4 ; 

1 75 e eee | 4 
the Petitioner a Tack of . Lands of Ouerbill. bead, at 
the yearly Rent of L. 19 Sat 

Tears after M Martinmas 17 59. 

The faid Willian' F. 
in-Oonſequence of chis Tack, 
in a Proceſs of . Mails and | 
art, at the Inſtance of Wilham By:lic of Roſchall,, as Credi- 
tor to Mr Cocthurn; and in thi P | 
inſt him. | 


f 
1 


nounced a 


7011 9 


(2) 


| "_ the Produce of his Farm was the only gubjoct left 
; 95 the Subfiftence of the Family, his Widow took upon her 


e and continued the Foſſeſſion. 311786 
this 


three Years Rent were due, the Tenant ha- 
his 3 ———— 
of Mails and Duties above mentioned. And ithe Widow ha- 
ving got Intelligence that Mr Cockburn intended to take Ad- 
vantage of this Circumſtance, ſhe, a ſhort time after Lammasr- 
1763, went to Edi and offered: to him che whole by- 
e Rents, amounting to E. 57. and. not L. 114, as errone- 
ouſly ſet forth i in the Petition, on Condition that he would 
5 1 bound to relieve her at the Hands of Mr Baile, in 
whoſe favour the Decreet of Mails and Duties had been pro- 
nounced. This Propoſal, however, Mr Cockburn would not 
agree to; he deſired her to apply to Mr Bazhe's Agent, but 
he at that Time was out of Town, which prevented her from 
making an Offer of the Rent to him, and ſhe was obliged to- 
return home again with the Money: And having applied her- 
Af oth e. of her Aj the read and Drought in 
e Crop 1763. 
Although the Refpondents were at this Time very able to 
keep Poſſeſſion of their Farm, they having had one of the beſt 
Crops that it ever produced, and Sufficiency of Stocking, it 
appears that a Scheme was formed to turn them out: For in 
2 1764; Wilkam' Foreft,, a Tenant in the Neighbour- 
hood,” together with his Son Archibald Foreſt, 3 | 
Prentice, went to the Widow, and aſked if the had any © 
to her Farm being ſet? and upon her mentioning mo 
had a Tack, the ſaid Withan ade: to im- 
poſe upon her, and ſaid it was worth nothing. And although 
the poor ignorant Woman ſeems to have been afraid of being 
<diſpoſſeſſed of the whole, it appears from the Depoſition of 
Thomas Gilkerfon, a Witneſs examined in the Proceſs, to be here: 
after mentioned; that ſhe till ſigniſied her Unwillingneſs to con- 


2 = to the Roup that was propoſed, — +: 
t 


8 


63) 


Plot of Ground, conſiſting of four Acres, that lay below the Hon: 

ſes, and in che half of the Houſes and Yards, . But Mr. 17 

| ref paying no Regard either to her Right, or to her Deman 
and his Aſſociates 2 ſer on oe 


ther Perſons ; in this <p oa ood, who immediatel enter- 
ed to the Poſſeſſion of the Lands, and laboured an ſowed 
the ſame, and even ploughed up a Plot of Potatoes, which, 
the Reſpondent had planted; . 

The Reſpondent having no body to adviſe her, was un- 
able to oppoſe theſe illegal Proceedings which were taken a- 
gainſt her and her Son by Surpriſe, and at a Time when they 
could not expect it: And as ſhe did not know how to obtain 
Relief, ſhe endeavoured. to make the beſt of a bad Bargain 
ſhe could; and. ſeeing the whole going from her, ſhe made 
Offer for a ſmall Lot, which only gave L. 2 of Rent, to lay 
her Fulzie upon, which ſhe was allowed to- poſſeſs for one 
Year, and for which a Farmer in the Neighbourhood became 
Cautioner unaſked upon her Part, as he ſaw that no body 
took her Part, and that every one was againſt her. 

At this Time the whole of her Stocking was upon hand, 
which the kept all over Winter, and was at laſt obliged to 
ſell them at a great Diſadvantage; ſhe ſtill however conti- 
nued in the Poſſeſſion of the Farm-houſe. But it was ſoon 
reſolved to turn her out of the Houſe alſo; and with this 
View, and in order, if poſſible, to ſanctify the former Proce- 
dure, a Proceſs was brought againſt her in April 1764, before 
the Sheriff of Lanark, in the Name of the Petitioner Mr Cckbura' | 
in which he concluded againſt her and her Son, for Payment 
of the Rents of the whole Farm, down to the Term of Whit. 


Kue #364, and for having it found and declared chat ther. 


0 4 ) 
- 0 
had forfeited the Tack, and ought to remove, or find ſufſetent 
Caution for the Arrears, and a e "of" the” Rent in 
time. coming... (UI Hie bitt . 


118 


The principal ce urge Vis" Proceſs "were, 
that it, was not tabled in Court forty Days prior to the Term 
of M hitfunday; and that as the K ted William Fleming had 
been interpelled from making Payment of the Rent, by the 
Decreet of Mails and Duties elde by Mr Bailie, iv after 
his Death the Widow had offered aptdent to Mr C ockburn, 
as above mentioned. | 
It is needleſs to repeat the whole of the Trede had in 

this Proceſs, The Purſuer did himſelf apply for a Diligence, 

for recovering the Decreet of Mails and Duties; but having 
neglected to uſe it, he endeavoured to evade the Reſpon- 
dent's Defence, by producir a Letter from one Robert Gray, 
which is mentioned in the Petition. The Sheriff, however, 
having refuſed to admit this Letter as a ſufficient Dereliction 
upon the Part of Mr Bailie of his Right, he, upon the 18th 
of June 1765, circumduced the Term againſt Mr ' Cockburn, 
for not producing the Decreet, and aſſoizied the Reſpondents 
from the Removing. 

It will not, however, be improper, before proceeding fur- 
ther, to mention to your Lordſhips ſome Steps of Procedure 
in this Proceſs of Removing, in which the new Tenants; 
who had been entered to the Poſſeſſion of the Reſpondents 
Farm, were concerned. Tt is faid in the Petition, that the 
Tenants entered to the Poſſeſſion without Interruption. But 
this was not the Caſe; for it appears, that in the Beginnin 
of the Proceſs of Removing, the Petitioner demanded from 
the Sheriff a ſpeedy Judgment therein, for that the Tenants 
were interrupted in the Poſſeſhon by the Reſpondents: And 
upon the 2oth September 1764, a Plticion was alſo preferred 
in the Tenants Name, and in the Name of Mr Cockbien, 


ſetting forth their being interrupted in cutting the Crop, 


and gathering it in; and therefore praying a Warrant for 
ſequeſtrating 


* 
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ſequ the ſam, hho apes: 
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en Ne em) 15 1 ecke She Ge Say 
the Crop, and nd {ce 1e. Nec 8 ſtacked up. This Sequeſtta- 


tion was, however, in A few Manny ſon glit to be removed: 
And, upon the 1 3th of April 1765, the Sheriff agreed to 
remove the e it upon the Tenants finding Caution 
to the Reſpondents for a Year's Rent, and for Damages to 
the Extent of another Year's Rent. But upon a clamorous 
Petition being preſented by the Tenants, in which they were 
leaſed, contrary to the Truth, to ſet forth, that £ the » 
Time of the 7 RE the. Widow had neither Horſes, Carts, 
Ploughs,. nor any Inſtruments of Labour; and that ſhe had 
conſented to the Roup of the Farm; the Sheriff altered his 
Interlocutor, ſo far as concerned their finding Caution for 
the Damages. 
The Petitioner baving brought the Proceſs of Removing 
before this Court, by Advocation, the Reſpondents, ' who, 
after the Sheriff's Interlocutor of the 13th of April 1765, had 
no Security for [Indemnification of the Damage they ſuſtain- 
ed by being turned out of Poſſeſſion, were adviſed to bring 
an Action before your Lordſhips againſt Mr Cockburn, and 
the Perſons who had intruded themſelves into the Poſſeſſion ; 
in which they concluded againſt the whole Defenders for 
a certain Sum, as the Profits they would have made, had „ 
been allowed to continue in the Poſſeſſion of their Farm 
for Crop 1764, and againſt the Petitioner fingly for the like 
Sum. yearly during the Currency of their Tack, or until they | 
ſhould again be put in Poſſeſſion.” - 1 
The Defences made againſt this Action, reſolved princi- | 
pally into this, that the Ref pondent Janet Paterſon, had a- 
greed to give up the Poſſeſſion, and conſented to the Roup: 


And the Lord Taifogr, Ms having allowed a Proof 1 
bo 


AI 10 * 3 '& Jy 41936 Moons babes: 


both parties of the. Per All 68 1 by . 
Mr Cockburn the Perinoner ur 1 pp ere addu on, 


ſaid Archibald Foreſt. an Prent 5 "Perſons "who 
aſſiſted William *. 2 FP 5 Fath er, in endeavouritig | 
to get the Widow to conſent to 45 the Polleſti {log, and. \ 
together with him, concerted Method of turnin 10 
out, and intruded themſelves into the Poſſeſſion in mannet 
above mentioned. But it having been ogjected, that they 
could not be admitted as Witneſſes, in reſpect of their being 
called as Defenders, the Lord Ordinary ſuſtained the Ob- 
Fats and found, that they could not be received. 

Againſt this Interlocutor, a Petition has been 
in the Name of Mr Cockburn ſingly: pd your prefered, 
Having appointed it to be ſeen, the preſent Anſwers thiito 
are humbly ſubmitted upon the Part of the Reſpondents, 
who, after giving ſo full a Deduction of the Facts, and of 
the Nature of the Proceſs, think it unneceſſary to trouble the 
Court with many Words in point of Argument, 

The Petitioner, after ſtating at great Length the Defence 
made by him, which is altogether founded upon a ſu poſed 
Conſent upon the Part of the Reſpondent Janet Paterſon on, en- 
deavours to make your Lordſhips believe, that the Perſobs 
whom he wants to adduce as Witneſſes, were made Parties 
to the Reſpondents Action, merely with, A View of deptivi : 
him of the Benefit of their Teſtimony. "But this was by 
means the Caſe; and it is hoped, your Lorne It 

Opinion, that the bad good Reaſon to c ms a. 
ders. For, in the firſt place, it ap ars Tor, 985 6 Oath” of 
Fe homas. Giltenſon, already ee upon t the Pa rt of che 
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etitioner, that William F. oreſt endeavoured, d, 40 1mpre 8 We 


18 with a Notion, that 1 ac vir e of whi 
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ſtanding their 


(1) 
ecedeF immediately to plan Yor as Farm into different Lots 
to be fet up ſeparately at the Roup, which was then pro- 
Nele. In the 785 5 it e that the Aid Ph 
Fareft was the Perſon who managed the Roup; and chat 
the other two Defenders, propoſed to be adduced as Wit- 
nelles, did, notwithſtanding of their Knowledge of the Re- 
ſpondent's Tack, and of her Unwillingneſs to part with it, 
enter into the Poſſeſſion of the Farm, in conſequence of the 
Offers made by them at the ſaid Roup, from which it muſt 
he evident, that they had all a hand in the Scheme that was 
coricerted, for turning the” Reſpondents out of Poſſeſſion. 
But what at any rate muſt juſtify the Reſpondents, for calling 
them as Defenders, is, that the Articles of Roup were not 
ſigned by Mr Cockburn the Petitioner, nor by any Perſon for 
Him; but were made up in the Country by thoſe Perſons 
who had joined with Him in tlie Plan of diſtreſſing them. 
This being the Caſe, the Reſpondents could not know byt 
that Mr Cockburs might have defended himſelf, upon the 
Pretence that he was ignorant of what paſſed; and that he 
had given no Orders or Inſtructions for rouping. their Farm, 
or turning them out of Poſſeſfion. It was therefore altoge- 
ther ngen ry for the Reſpondents to conclude in their Sum- 
mons Iepife againft thoſe Perſons by whom the Roup had 
been carried on, and who had not only been acceſſory, h 
the immediate Inſtruments of turning them out of the Poſ- 


. 


ſeſfion of the Lands. 8 | | 
The Petitioner, in the next place, contends, that theſe 
Witneſſes are moſt neceſſary, as being the ſole Intercommu- 
ners | with the Widow; and the only Perſons who can give 
your Lordſhips Information with regard to what, was actum- 
2 e Conference with her, to which they were 
- fpecualtyccalled. | 2 e. 
. to this ſeveral Anſwers octur. In the firſt place, GiE 
kerſon was like wife preſent” at the Conference referred to by 
the Petitioner, and has already been examined without any 
4 29-7146 206 1 N Odiection 


| 
| 
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Objection made by the Reſpondents, In the next place, it 
is the Petitioner's own Fault that he is obliged to reſart to 
Parole evidence. Before to roup a Farm, upon 
which there was a ſtanding Tack, Wn. either to have 
obtained a Pecreet of Removing, or a Renunciation from the 
Leſſees: And as he neglected to do ſo, he cannot be allowed 
to ſcreen himſelf by the Teſtimonies of thoſe Witneſſes who 
were employed under him, and who, by ſuch Employment, 
have become intereſted in the Event of the Cauſe, upon a Pre- 
rence that there is a penuria tofium, The Proceſs of Re- 
moving commenced after the Reſpondents had been turned 
gut of the Poſſeſſion, which — 77 only. be brought with a 
View of ſanctifying the former W ee "age in the Hopes 
that a Decreet would be obtained upon. your 
of Sederunt, muſt at Ieaſt afford a violent Preſumption, that 
the Widow had never conſented to quit the Poſſeſſion, as, 
upon that Suppoſition, there could have been no Neceſſity 
for ſuch Proceks. And that being, the Caſe, it is ſabmitted, 
to your Lordſhips, if it would not be extremely dangerous, 
to allow the Petitioner to prove a Conſent upon her Part, by 
Witneſſes who lie under Circumſtances ſo ſuſpicious, in or- 
der to refieve him and themſelves from a Claim of Damages. 
The Petitioner further inſiſts, that theſe Witneſſes, though 
nominal Defenders, have in reality no Intereſt whatever in 
the Event of the Suit; that they were invited by open Pro- 
clamation by the undoubted Proprietor ; that they were Of- 
ferers and Purchaſers at a public Roup, and were openly en- 
tered in vacuam poſſe ſionem ; and therefore can in no rate be 
liable in Damages, whatever may, be the Iſſue of the n 
2 * him and the Reſpondents. FI T 
ut here the Petitioner is again of a groſs Mi repre- 
ſentation. The Proprietor gain guilty of 8 groſs M for the. 
Roup: On the contrary, this Roup was publiſhed: by one or 
other of the propoſed . who were all of them aid- 
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ing and aſbſting in che Schemer And inſtead of entering th 
wacuan paſſeroneinggghey! intrudecd theriſelves into a Perm, 
hich at the Time Was in the Poſſeſſion of another, in wirtde 
oa ſtanding Tack, Uf which home af them were 1 
The Reſpondent therefore apprebends, that 116 Doubt cn fe- 
main of a material Intereſt in the Event of the 
Cauſe. ut even ſuppoſing their Intereſt do be altogether 
conſequential, and to depend folely upon the Fate of che 
Concluſion againſt the Petitioner, it is oped; that, for the 
Reaſons already mentioned, your Lordſhips will be of Opi- 
nion, they ought not to be received as Witneſſes, e ſty 
as it is acknowledged in the Petition itſelf, that Mr oc burn 
employed them in the Management of this Affair. At the 
ſame time, it will occur, chat as theſe Defenders have not 


produced any Authority from Mr Cockburn, for proceeding in 
the Manner they did, it might be extremely difficult for them | 


to obtain Relief from him of the Damages they may be 
found liable in ta the Reſpondents, on account of their In- 
truſion into the Farm. It muſt therefore be obvious, that 
they are highly intereſted, in attempting to evade a Sen- 
tence of that kind, by endeavouring to eſtabliſh a Conſent 
upon the Part of the Widow by their own Oaths. nd 
The Reſpondents will trouble your Lordſhips no further; 
and will only add, that in order to make the Alledgeance of 
the Widow's having conſented to quit her Tack more pro- 
bable, the Petitioner did at firſt aver in his Defences, that ſhe' 
was altogether unable to keep the Poſſeſſion, and labour the 
Farm, being reduced to no bettet State than that of a Cottar. 
But this Alledgeance he has now wiſely dropt, as, by the 
Depoſitions of ſome of the Witneſſes already examined, it“ 
appears, that, at the Time of the Roup, the Farm was welk 
ſtocked; and that even at the V bitſunday following there - 
were fix Stacks of Victual in her Barn- yard, after having 
kept her Horſes and Cows, and maintained her Family all 


Winter. 
In reſpect whereof, &c. 


ALEX. WIGHT. 
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